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BY  WILLIAM  T.  STONE 

with  the  aid  of  the  Research  Staff  of  the  Foreign  Policy  Association 


THE  outbreak  of  war  in  Europe  immediately 
confronted  the  United  States  with  a  twofold  prob¬ 
lem  in  seeking  to  maintain  American  neutrality. 
On  the  one  hand,  the  President  and  the  State  De¬ 
partment  were  compelled  to  deal  promptly  with  a 
host  of  complex  questions  arising  from  the  impo¬ 
sition  of  a  British  blockade  against  Germany,  and 
a  counter-blockade  in  the  form  of  a  German  sub¬ 
marine  campaign  against  Allied  shipping.*  On  the 
other  hand,  within  the  United  States  the  Roose¬ 
velt  Administration  faced  a  controversy  over  the 
Neutrality  Act  of  1937  providing  for  mandatory 
embargoes  on  arms  shipments  and  loans  to  belliger¬ 
ents.  Both  aspects  of  the  problem  were  emphasized 
in  the  two  proclamations  issued  by  President  Roose¬ 
velt  on  September  5  and  the  series  of  executive 
orders  and  departmental  regulations  calling  for 
maintenance  of  American  neutrality  and  defense 
of  American  rights  and  interests.^  In  his  proclama¬ 
tions  and  executive  orders.  President  Roosevelt 
drew  a  sharp  distinction  between  “traditional”  neu¬ 
trality  and  what  he  termed  the  “so-called”  Neu¬ 
trality  Act  of  1937.  This  distinction  was  underlined 
by  the  Administration  when  it  made  public  the 
first  proclamation,  based  on  international  law  and 
American  precedent,  three  hours  before  the  second, 
which  invoked  the  1937  law  and  applied  the  man¬ 
datory  arms  embargo  to  all  belligerents.  It  was 
emphasized  again  when  the  President  summoned 
Congress  to  meet  in  special  session  on  September  21 
for  the  purpose  of  revising  the  existing  law. 

To  clarify  the  issues  which  are  certain  to  arise 
if  hostilities  in  Europe  continue,  this  report  traces 
briefly  the  history  of  domestic  neutrality  legisla¬ 
tion,  and  analyzes  both  the  measures  applied  by 
the  Administration  and  those  advocated  by  its 
critics  to  meet  the  new  situation. 

1.  During  the  first  three  weeks  of  the  war,  47  ships  were  sunk 
or  captured.  Of  these  31  were  British  and  4  German.  Neutral 
countries  suffered  the  loss  of  10  ships.  The  New  Yor^  Times, 
September  26,  1939. 

2.  For  text  of  neutrality  proclamations,  executive  orders,  and 
departmental  regulations,  cf.  Department  of  State  Bulletin,  Sep¬ 
tember  9,  1939,  pp.  201-27. 


U.  S.  NEUTRALITY  —  OLD  AND  NEW 

When  war  broke  out  in  Europe  on  September  i, 
1939,  the  domestic  neutrality  laws  consisted  of  a 
series  of  statutes  adopted  between  1794  and  1917^ 
embodying  what  may  be  termed  the  traditional 
American  attitude,  and  the  Act  of  May  i,  1937 
embodying  the  new  concept  of  neutrality  as  laid  f 
down  by  Congress  since  1935.  By  the  terms  of  the  j 
earlier  laws,  the  United  States  undertook  to  treat  1 
all  belligerents  equally,  restricting  the  use  of  its  ports  ^ 
to  belligerent  warships,  forbidding  its  territory  to  | 
their  troops,  and  in  other  ways  denying  any  official  [ 
assistance  to  the  countries  at  war.  In  return  for  these  , 
obligations,  the  United  States  could  require  respect 
for  its  citizens  and  their  property  on  the  high  seas, 
and  retain  the  right  to  trade — subject  to  the  law  of 
contraband — with  both  belligerents  and  neutrals. 
Thus,  under  these  statutes  and  in  accordance  with  ’ 
accepted  international  law,  American  citizens  had 
a  right  to  trade  in  arms,  ammunition,  and  other  ! 
war  materials,  but  the  government  of  the  United 
States  had  no  ground  for  protest  if  American  ships 
carrying  contraband  goods  were  seized  on  the  high 
seas  or  detained  in  belligerent  ports.'* 

President  Washington  first  defined  American 
rights  and  duties  during  the  Anglo-French  War  of  ' 
1793,  and  his  neutrality  proclamation  became  the 
basis  of  the  Act  of  Congress  of  1794.  President 
Wilson’s  neutrality  proclamation  of  August  4,  1914 
adhered  to  this  traditional  pattern,  and  drew  its 
authority  from  the  Act  of  1794  and  subsequent 
amendments.’  I 

The  “new”  neutrality  legislation,  first  elaborated  | 
in  1935,  marked  a  significant  departure  from  the 
historic  policy  of  the  United  States,  and  sought  to 
waive  some  of  the  neutral  rights  insisted  upon  in 
past  wars.  It  was  based  on  the  theory  that  the 

3.  These  laws  included  the  Act  of  1794,  as  amended,  and  the 

so-called  Espionage  Act  of  June  15,  1917.  Cf.  United  States 
Statutes  at  Large,  Vol.  40,  Part  I.  ' 

4.  Charles  C.  Hyde,  International  Law  Chiefly  as  Interpreted 
and  Applied  by  the  United  States  (Boston,  Little,  Brown,  1922). 

5.  For  text  of  President  Wilson’s  neutrality  proclamation,  cf. 
Foreign  Relations  of  the  United  States,  79/4,  Supplement,  p.  547. 
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United  States  had  been  drawn  into  the  World  War 
largely  by  President  Wilson’s  insistence  on  tradi¬ 
tional  neutral  rights,  and  by  this  country’s  huge 
one-sided  war  trade  with  the  Allies.  The  Senate 
munitions  investigation  of  1934-1936,  which  probed 
the  financial  transactions  of  American  citizens 
with  the  Allies  during  the  period  of  American  neu¬ 
trality,  contributed  to  the  current  belief  that  our 
economic  participation  in  the  conflict  was  a  pri¬ 
mary  motive  for  involvement  of  the  United  States 
in  the  first  world  war.^ 

In  an  effort  to  avoid  similar  dangers  in  the  fu¬ 
ture,  which  American  public  opinion  feared  might 
be  imminent.  Congress  enacted  three  neutrality 
laws  between  1935  and  1937.  The  first  was  a  tem- 
prary  measure,  adopted  on  August  31,  1935, 
shortly  before  the  outbreak  of  the  Italo-Ethiopian 
war.^  This  measure,  which  provided  for  an  em¬ 
bargo  on  the  export  of  arms  to  all  belligerents 
“upon  the  outbreak  or  during  the  progress  of  war,” 
was  invoked  by  President  Roosevelt  on  October  5, 
1935  when  Italian  troops  marched  into  Ethiopia.® 
When  this  temporary  act  expired  six  months  later, 
its  provisions  were  amended  and  extended  for  a 
period  of  fifteen  months  by  the  Act  of  February  29, 
1937.  Finally,  the  provisions  of  both  of  these  earlier 
statutes  were  superseded  by  the  Act  of  May  i,  1937. 

This  legislation  represented  a  compromise  be¬ 
tween  three  schools  of  thought:  (i)  the  so-called 
“mandatory”  bloc,  headed  by  Senators  Nye,  Van- 
denberg  and  Bennett  Champ  Clark,  which  urged 
automatic  embargoes  on  arms,  loans  and  war  ma¬ 
terials  to  all  belligerents  on  the  outbreak  of  war; 

(2)  the  “discretionary”  school,  which  favored  giv¬ 
ing  the  President  the  widest  possible  discretion  in 
imposing  embargoes,  including  some  who  urged 
the  power  to  discriminate  against  “aggressors”;  and 

(3)  the  “traditional”  school,  which  advocated  a  re¬ 
turn  to  pre-war  neutrality. 

In  contrast  with  earlier  debates  on  the  new  neu¬ 
trality  legislation,  that  of  1937  was  thorough  and 
extensive.  There  was  little  disagreement  over  em¬ 
bargoes  on  arms  and  loans  to  belligerents,  but  sharp 
divergence  concerning  the  restrictions  to  be  im¬ 
posed  on  other  essential  war  materials.  The  man¬ 
datory  school,  which  had  originally  urged  a  com¬ 
plete  embargo  on  all  war  materials,  including  iron, 
steel,  cotton,  oil  and  other  basic  commodities,  modi¬ 
fied  its  position  in  favor  of  a  “cash-and-carry” 
plan.  In  order  to  avoid  disputes  with  belligerents 

6.  For  summary  of  theories  on  which  the  legislation  is  based, 
cf.  Raymond  Leslie  Buell,  “The  Neutrality  Act  of  1937,”  For¬ 
eign  Policy  Reports,  October  i,  1937. 

7-  Joint  Resolution,  August  31,  1935.  Department  of  State, 
Press  Releases,  August  31,  1935. 

8.  Department  of  State,  Press  Releases,  October  5,  1935. 


and  incidents  resulting  from  the  sinking  of  Ameri¬ 
can  ships,  members  of  this  group  proposed  (i) 
that  no  American  vessel  be  permitted  to  carry  such 
materials  to  belligerents,  and  (2)  that  no  American 
citizen  be  permitted  to  export  any  goods  to  war¬ 
ring  nations  until  all  title  and  interest  had  been 
transferred  to  a  foreign  country  or  national.  An¬ 
other  suggestion  for  controlling  war  trade  was  to 
limit  all  exports  to  a  “normal  peace-time  quota.”^ 
The  discretionary  school,  while  not  opposing  the 
arms  embargo,  sought  to  give  the  President  wider 
latitude  in  applying  the  cash-and-carry  provisions, 
and  in  selecting  the  “articles  and  commodities” 
which  could  not  be  exported  on  American  vessels. 
One  section  of  the  discretionary  group,  represented 
by  Senators  Pope  and  Thomas,  opposed  the  theory 
of  treating  all  belligerents  alike,  and  sought  to  recon¬ 
cile  the  Neutrality  Act  with  the  principle  of  collec¬ 
tive  action.  Various  methods  were  proposed,  such  as 
permitting  the  President  to  lift  embargoes  against 
victims  of  aggression,  but  none  was  accepted.*® 

Finally,  on  March  3,  1937,  the  Senate  by  a  vote 
of  63  to  6  passed  a  resolution  introduced  by  Senator 
Pittman,  chairman  of  the  Foreign  Relations  Com¬ 
mittee,  embodying  many — but  not  alf— of  the  fea¬ 
tures  urged  by  the  mandatory  group.**  On  March 
18,  the  House  by  a  vote  of  376  to  12  approved  the 
McReynolds  resolution,  giving  the  President  some¬ 
what  wider  discretion.*^  After  differences  had  been 
adjusted  by  Senate  and  House  conferees,  a  com¬ 
promise  measure  representing  a  partial  victory  for 
the  House  discretionary  view  was  reported  and 
adopted  on  April  29.*^ 

While  extension  of  American  neutral  rights  was 
under  discussion,  some  doubt  was  expressed  that  any 
law  on  the  statute  books  could  keep  the  country 
out  of  war.  A  small  minority  also  protested  against 
the  effort  “to  lock  our  doors  and  turn  our  backs 
upon  a  distracted  world.”***  The  Roosevelt  Admin¬ 
istration,  which  had  accepted  the  first  neutrality 
laws  with  considerable  reluctance,*’  refrained  from 
sponsoring  any  particular  measure,  but  sought  to 

9.  This  proposal,  originally  supported  by  the  Administration, 
was  defeated  in  1937.  Cf.  Congressional  Record,  March  18, 
1937.  P-  3084. 

10.  Cf.  S.J.Res.  175;  H.J.Res.  439;  75th  Congress,  ist  Session. 

11.  Congressional  Record,  March  3,  1936,  pp.  2254,  2255. 

12.  Ibid.,  March  18,  1937,  p.  3094.  Cf.  also  House  Report  320 
on  H.J.Res.  242,  75th  Congress,  ist  Session. 

13.  Conference  Report  (to  accompany  S.J.  51),  April  28,  1937, 
House  of  Representatives,  75th  Congress,  ist  Session. 

14.  Cf.  Representative  Eaton  (N.J.),  Congressional  Record, 
March  12,  1937,  p.  2786. 

15.  Cf.  statement  by  President  Roosevelt  on  signing  the  first 
neutrality  resolution  of  August  31,  1935,  in  which  he  criticized 
the  “wholly  inflexible  provisions”  which  might  have  exactly  the 
opposite  effect  from  that  intended.  Department  of  State,  Press 
Releases,  August  31,  1935. 
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secure  the  most  flexible  provisions  and  the  widest 
possible  discretion  for  the  Executive.  Despite  its 
disapproval  of  rigid  neutrality,  however,  the  Ad¬ 
ministration  had  taken  the  initiative  in  extending 
the  Congressional  theory  of  mandatory  embargoes 
to  cover  situations  involving  civil  war.  When  Con¬ 
gress  convened  in  January  1937,  President  Roose¬ 
velt  urgently  requested  authority  to  enforce  an  arms 
embargo  on  Spain.  The  request  was  promptly 
granted  in  the  form  of  a  joint  resolution,  applicable 
to  the  special  case  of  Spain,  and  forbidding  the  ex¬ 
port  of  arms  to  both  Spanish  factions.’^  Similar  pro¬ 
visions,  giving  the  President  authority  to  apply  em¬ 
bargoes  in  certain  cases  of  civil  strife,  were  incor¬ 
porated  in  the  general  neutrality  law  of  1937.  This 
law,  in  force  at  the  time  war  broke  out  on  ^ptem- 
ber  I,  1939  contained  the  following  provisions, 
which  may  be  summarized  under  three  main  heads: 

I.  Mandatory  Provisions.  “Whenever  the  President 
shall  find  that  there  exists  a  state  of  war  between,  or 
among,  two  or  more  foreign  states,  the  President  shall 
proclaim  such  fact,  and  it  shall  thereafter  be  unlawful”: 

1.  To  ex|x)rt  “arms,  ammunition  or  implements  of 
war”  to  any  belligerent  states  named  in  such  proc¬ 
lamation,  or  to  any  neutral  state  for  transship>- 
ment  to  such  belligerent.  (Sec.  i) 

2.  To  “purchase,  sell  or  exchange  bonds,  securities, 
or  other  obligations  of  the  government  of  any 
belligerent  state,”  or  any  political  subdivision, 
or  person  or  faction  acting  on  behalf  of  such 
state:  provided  that  the  President  may  exempt 
“ordinary  commercial  credits  and  short-time  ob¬ 
ligations  in  aid  of  legal  transactions  and  of  a 
character  customarily  used  in  normal  peacetime 
commercial  transactions.”  (Sec.  3a) 

Above  provisions  do  not  apply  to  renewal  or  ad¬ 
justment  of  debts  existing  on  date  of  President’s 
proclamation. 

Nothing  in  this  section  prohibits  solicitation  of 
funds  “for  medical  aid”  or  “for  food  and  clothing 
to  relieve  human  suffering”  by  any  person  or  or¬ 
ganization  not  acting  on  behalf  of  a  foreign 
government. 

3.  “To  carry  any  arms,  ammunition,  or  implements 
of  war”  on  any  American  vessel  to  any  belligerent 
state,  or  to  any  neutral  country  for  transshipment 
to  a  belligerent.  (Sec.  6)*^ 

4.  For  any  citizen  of  the  United  States  to  travel  on 
any  belligerent  vessel,  except  under  such  rules 

16.  Cf.  Raymond  Leslie  Buell,  “U.S.  Neutrality  in  the  Spanish 
Conflict,”  Foreign  Policy  Reports,  November  15,  1937. 

17.  In  its  original  form,  the  Act  contained  a  “cash-and-carry” 
clause  giving  the  President  authority,  in  his  discretion,  to  pro¬ 
hibit  American  vessels  from  carrying  “certain  articles  or  ma¬ 
terials”  in  addition  to  arms  and  ammunition,  and  requiring 
American  citizens  to  transfer  “all  rights,  title  and  interest”  in 
any  articles  to  a  foreign  government  or  agency  before  ship¬ 
ment  to  a  belligerent  nation.  This  clause  (Sec.  2)  expired  on 
May  I,  1939  and  was  not  renewed  or  extended  by  Congress 
during  the  regular  session. 


and  regulations  as  the  President  may  prescribe. 
(Sec.  9) 

5.  For  any  American  vessel  engaged  in  trade  with 
belligerents  “to  be  armed,  or  to  carry  any  arma¬ 
ment,  arms,  ammunition,  or  implements  of  war” 
except  such  small  arms  as  the  President  may 
designate.  (Sec.  10) 

II.  Discretionary  Provisions.  In  his  discretion  the 
President  may  invoke  the  following  measures: 

1.  To  apply  the  arms  embargo  in  cases  of  civil  strife. 
(Sec.  i) 

2.  To  prohibit  the  use  of  American  ports  as  a  base 
of  supply  for  belligerent  states.  (Sec.  7) 

3.  To  forbid  submarines  and  armed  merchant  ves¬ 
sels  of  foreign  states  from  entering  American 
ports  or  territorial  waters.  (Sec.  8) 

III.  Miscellaneous  Provisions.  In  addition  to  the 
foregoing  provisions,  the  Act  of  1937  does  not  apply 
to  American  republics  engaged  in  war  with  a  non- 
American  state,  “provided  the  American  republic  is 
not  cooperating  with  a  non-American  state  or  states 
in  such  war.”  (Sec.  4) 

The  Act  also  makes  provisions  for  a  National  Muni¬ 
tions  Control  Board  with  authority  to  license  the  man¬ 
ufacture  and  export  of  arms,  ammunition  and  imple¬ 
ments  of  war.  (Sec.  5)  Finally,  the  Act  contains 
specific  penalties  for  violation. 

CHANGING  ATTITUDES  ' 

I 

Less  than  eighteen  months  after  the  adoption  of 
the  Neutrality  Act  of  1937  both  the  position  of  the  j 
Roosevelt  Administration  and  the  attitude  of  Amer¬ 
ican  public  opinion  on  foreign  affairs  had  under¬ 
gone  a  striking  transformation.  Under  the  impact 
of  events  in  Europe  and  the  Far  East,  American 
foreign  policy  had  veered  away  perceptibly  from 
the  dominant  isolationist  trend  of  the  post-war 
years,  assuming  a  stronger  position  in  defense  of 
national  rights  and  interests  and  moving  cautiously 
toward  closer  cooperation  with  other  democratic 
states.  As  Europe  became  more  and  more  divided 
into  rival  blocs  of  great  powers  struggling  to  draw 
reluctant  small  states  into  their  orbits,  Washington 
gave  evidence  of  concern  over  the  growing  disre¬ 
spect  for  treaty  obligations  and  voiced  its  condem¬ 
nation  of  the  use  of  force  as  an  instrument  of  na¬ 
tional  policy.  Following  the  outbreak  of  undeclared 
war  between  Japan  and  China  in  July  1937,  Secre¬ 
tary  Hull  issued  an  important  statement,  addressed 
to  some  sixty  governments,  upholding  the  funda¬ 
mental  principles  of  international  law  and  respect 
for  treaty  obligations.'®  In  the  absence  of  any  for- 

17a.  Thi.s  curious  clause  was  adopted  in  an  amendment  intro¬ 
duced  by  Senator  Johnson  of  California,  who  sought  to  exempt 
Latin  American  states  unless  such  states  were  cooperating  in 
League  of  Nations  sanctions. 

18.  Department  of  State,  Press  Releases,  July  17,  1937. 


f 


FOREIGN  POLICY  REPORTS  •  OCTOBER  I,  I939 


169 


I 


i 

t 


C 

5- 

n 

te 

ly 

Q- 

i$ 

es 

li- 

n- 

Ic- 

ns 


of 

[he 

er- 

er- 

>act 

ran 

om 

var 

of 

isly 

atic 

ded 

raw 

[ton 

sre- 


mal  declaration  of  war,  President  Roosevelt  de¬ 
clined  to  invoke  the  Neutrality  Act  on  the  ground 
that  a  proclamation  that  a  “state  of  war”  existed 
might  aggravate  the  conflict  and  reduce  the  influ¬ 
ence  of  the  United  States  for  peaced^ 

While  President  Roosevelt’s  call  for  “positive  en¬ 
deavors  to  preserve  peace,”  voiced  in  his  Chicago 
speech  of  October  5,  1937,  was  not  followed  by 
“concerted  action”  at  the  abortive  Nine-Power 
Treaty  Conference  at  Brussels,  the  Administration 
left  no  doubt  of  its  desire  to  repudiate  the  philoso¬ 
phy  embodied  in  the  new  neutrality  legislation.  In 
1938  the  sequence  of  events  leading  up  to  the  Mu¬ 
nich  accord,  followed  by  Germany’s  anti-Semitic 
campaign  in  November,  again  produced  a  marked 
stiffening  in  the  official  attitude  of  the  United  States 
government  and  a  definite  shift  in  American  public 
opinion.  Official  evidence  of  this  changing  attitude 
was  found  in  the  recall  of  Hugh  R.  Wilson,  Amer¬ 
ican  Ambassador  in  Berlin,  on  November  14,  1938, 
the  inauguration  of  an  unprecedented  national  de¬ 
fense  program  by  the  Roosevelt  Administration, 
and  the  initiation  of  a  policy  of  Pan-American  soli¬ 
darity  at  the  Eighth  Pan-American  Conference  held 
at  Lima  in  December  1938.^® 

American  public  opinion,  while  apparently  still 
holding  to  the  concept  of  non-involvement  in  Eu¬ 
rope,  also  reflected  the  course  of  events  abroad. 
Polls  conducted  by  the  Institute  of  Public  Opinion 
revealed  growing  doubt  regarding  this  country’s 
ability  to  keep  out  of  another  world  war.  In  con¬ 
trast  to  January  1937,  when  62  per  cent  of  the  Amer¬ 
ican  people  believed  that  if  there  were  another  Eu¬ 
ropean  war  the  United  States  could  stay  out,  only 
43  per  cent  believed  this  by  January  1939.  Neverthe¬ 
less,  while  the  polls  reflected  growing  sympathy  for 
the  European  democracies  and  increasing  disap¬ 
proval  of  the  totalitarian  states,  they  continued  to 
show  strong  opposition  to  direct  intervention  by  the 
United  States. 

PROPOSALS  FOR  REVISION 
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The  effects  of  this  transformation  in  the  attitude 
both  of  the  government  and  of  public  opinion  were 
seen  in  the  protracted  neutrality  debates  during  the 
regular  session  of  Congress  beginning  in  January 
1939.  In  his  message  to  Congress  on  January  4, 
President  Roosevelt  forecast  a  program  clearly  call¬ 
ing  for  revision  of  the  Neutrality  Act  as  part  of  a 


19.  Despite  pressure  for  its  application,  the  President  appears 

'"mot  acting  legally  within  his  rights  in  withholding  a 

in  proclamation.  Cf.  Buell,  “The  Neutrality  Act  of 

'937.”  cited,  pp.  174-75. 

20.  Cf.  Charles  A.  Thomson,  “Results  of  the  Lima  Confer¬ 
ence,”  Foreign  Policy  Reports,  March  15,  1939. 


“positive”  foreign  policy  based  on  “methods  short 
of  war,  but  stronger  and  more  effective  than  mere 
words.”^^  Referring  specifically  to  the  neutrality  leg¬ 
islation,  the  President  added  that  “at  the  very  least, 
we  can  and  should  avoid  any  action,  or  any  lack  of 
action,  which  will  encourage,  assist  or  build  up  an 
aggressor.  We  have  learned  that  when  we  delib¬ 
erately  try  to  legislate  neutrality,  our  neutrality  laws 
may  operate  unevenly  and  unfairly — may  actually 
give  aid  to  an  aggressor  and  deny  it  to  the  victim. 
The  instinct  of  self-preservation  should  warn  us 
that  we  ought  not  to  let  that  happen  any  more.” 

THE  ADMINISTRATION  POSITION 

Despite  this  strong  declaration,  the  Administra¬ 
tion  allowed  nearly  five  months  to  pass  before  tak¬ 
ing  the  initiative  in  its  effort  to  secure  revision  of 
the  existing  neutrality  laws.  During  the  intervening 
months  some  20  separate  bills  and  resolutions  had 
been  introduced  in  both  Houses  of  Congress,  and 
the  Senate  and  House  Foreign  Relations  Commit¬ 
tees  had  held  extended  public  hearings.^^  The  Con¬ 
gressional  proposals  ranged  all  the  way  from  out¬ 
right  repeal  of  the  existing  Act  and  a  return  to  in¬ 
ternational  law,  to  even  stricter  application  of  man¬ 
datory  embargoes.^*  Primary  consideration  was 
given  to  the  resolutions  introduced  by  Senator  Pitt¬ 
man,  chairman  of  the  Senate  Foreign  Relations 
Committee,  and  Representative  Bloom,  acting  chair¬ 
man  of  the  House  Foreign  Affairs  Committee,  both 
of  which  proposed  to  substitute  a  form  of  “cash 
and  carry”  for  repeal  of  the  arms  embargo  clause. 
As  the  hearings  came  to  an  end  early  in  May,  how¬ 
ever,  none  of  these  measures  had  a  clear  majority, 
and  the  division  of  opinion  within  the  two  commit¬ 
tees  was  almost  as  great  as  when  the  session  began. 

At  this  point  the  Administration  took  the  initia¬ 
tive.  On  May  27  Secretary  Hull  sent. identical  letters 
to  Senator  Pittman  and  Representative  Bloom  out¬ 
lining  a  six-point  program  for  dealing  with  the  neu¬ 
trality  problem.^'*  Mr.  Hull’s  suggestions  were: 

1.  To  repeal  the  arms  embargo  provisions  of  the  ex¬ 
isting  law; 

2.  To  prohibit  American  ships,  irrespective  of  what 
they  may  be  carrying,  from  entering  combat  areas; 

21.  Message  of  the  President  of  the  United  States  to  Congress, 
January  4,  1939,  Congressional  Record,  pp.  76-79. 

22.  Hearings  before  the  Committee  on  Foreign  Relations, 
U.S.  Senate,  76th  Congress,  ist  Session,  for  consideration  of 
S.J.Res.  21,  S.J.Res.  67,  S.J.Res.  97,  S.J.Res.  106,  S.Con.Res.  8, 
S.203,  S.1745;  Hearings  before  the  Committee  on  Foreign  Affairs, 
House  of  Representatives,  76th  Congress,  ist  Session,  on  Present 
Neutrality  Law  (Public  Res.  No.  27)  (75th  Congress), 

23.  For  texts  of  these  resolutions,  cf.  Hearings,  cited. 

24.  For  full  text,  cf.  Department  of  State,  Press  Releases, 
June  3,  1939,  p.  475. 
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3-  To  provide  that  export  of  goods  destined  for  bel¬ 
ligerents  shall  be  preceded  by  transfer  of  title  to 
the  foreign  purchasers; 

4.  To  continue  the  existing  legislation  respecting  loans 
and  credits  to  nations  at  war; 

5.  To  regulate  the  solicitation  and  collection  in  this 
country  of  funds  for  belligerents; 

6.  To  continue  the  National  Munitions  Control  Board 
and  the  system  of  arms  export  and  import  licenses. 

“These  proposals,”  Mr.  Hull  declared,  “are  in¬ 
tended  to  aid  in  keeping  the  United  States  from 
becoming  involved  in  war.  They  contemplate, 
primarily,  a  state  of  affairs  in  which  relations  in  the 
world  have  ceased  to  be  peaceful.”  In  his  letter  to 
the  committee  chairmen,  and  in  his  later  statement 
transmitted  in  the  President’s  special  message  to 
Congress  on  July  14,  Secretary  Hull  amplified  his 
argument  on  the  case  for  repeal. 

THE  CASE  FOR  ARMS  EMBARGO  REPEAL 

The  Administration  case  was  based  on  both  juri¬ 
dical  grounds  and  political  considerations.  The  em¬ 
bargo,  Mr.  Hull  asserted,  rests  on  “a  false  and  il¬ 
logical  delusion.”^’ 

1.  It  is  illogical  because  it  seeks  to  prohibit  trade  in 
“arms,  ammunition  and  implements  of  war”  while 
permitting  the  export  of  “all  the  essential  materials  out 
of  which  the  finished  articles  arc  made.”  For  example, 
under  the  present  law  “we  can  sell  cotton  for  the 
manufacture  of  explosives,  but  not  the  explosives;  we 
can  sell  the  steel  and  copper  for  cannon  and  for  shells, 
but  not  the  cannon  nor  the  shells.  We  can  continue  to 
sell  to  belligerents  the  high-powered  fuel  necessary  for 
the  operation  of  airplanes,  but  we  are  not  able  to  sell 
the  airplanes.”^^ 

2.  It  is  “a  false  delusion  because  a  continuation  of 
the  trade  in  arms  is  a  clearly  recognized  and  tradi¬ 
tional  right  of  the  nationals  of  a  neutral  country  in 
time  of  war,  subject  only  to  effective  blockade  and  to 
the  right  of  belligerents  to  treat  any  such  commodities 
as  contraband.”^^ 

3.  To  insist  on  retaining  the  embargo  might  actually 
result  in  “unneutrality”  because  it  would  deprive  some 
belligerents  of  natural  advantages  derived  from  their 
geographical  situation  or  other  circumstances,  such  as 
their  control  of  the  sea. 

Apart  from  these  legal  factors.  Secretary  Hull 
contended  that  retention  of  the  arms  embargo 
would  be  “directly  prejudicial  to  the  highest  inter¬ 
ests  and  to  the  peace  and  the  security  of  the  United 
States,”^®  because: 

25.  Statement  on  Peace  and  Neutrality  by  the  Secretary  of 
State,  transmitted  by  the  President  to  Congress,  July  14,  Depart¬ 
ment  of  State  Bulletin,  July  15,  1939,  p.  44. 

2b.  Ibtd. 

27.  Ibid. 

28.  Ibid. 
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1.  “It  plays  into  the  hands  of  those  nations  which 
have  taken  the  lead  in  building  up  their  fighting 
powers.” 

2.  “It  works  directly  against  the  interests  of  the  peace- 
loving  nations,  especially  those  which  do  not  pos¬ 
sess  and  own  munitions  plants.” 

3.  It  encourages  any  country  “disposed  toward  con¬ 
quest  to  try  the  fortunes  of  war  if  it  knows  that  its 
less-well-prepared  opponents  would  be  shut  off 
from  those  supplies  which,  under  every  rule  of 
international  law,  they  should  be  able  to  buy  in 
all  neutral  countries,  including  the  United  States.”^^ 

For  these  reasons,  “those  who  are  supporting  the 
recommendations  for  the  amendment  of  existing 
legislation  recognize  definitely  that  the  present  em¬ 
bargo  encourages  a  general  state  of  war  both  in 
Europe  and  Asia.”  Since  the  present  embargo  has 
this  effect,  its  results.  Secretary  Hull  declared,  are 
“directly  prejudicial”  to  the  highest  interests  of  the 
United  States. 

POSITION  ON  “CASH-AND-CARRY” 

The  substitute  legislation  proposed  by  the  Ad¬ 
ministration  and  outlined  by  Secretary  Hull  em¬ 
bodied  the  retention  of  three  important  provisions 
of  the  existing  law  on  which  there  was  no  contro¬ 
versy:  (i)  the  prohibition  of  loans  and  credits  to 
belligerents;  (2)  the  control  of  the  solicitation  of 
funds  for  belligerents;  (3)  the  licensing  of  arms 
exports  and  imports  by  the  Munitions  Control 
Board.  In  addition,  however,  the  legislative  pro¬ 
posals  recommended  two  measures  designed  to 
avoid  possible  conflicts  with  belligerent  states.  The 
first  of  these  would  give  the  President  authority  to 
forbid  American  vessels,  or  citizens,  from  proceed¬ 
ing  through  “areas  of  combat  operations,”  as  de¬ 
fined  by  the  President.  The  second  would  require 
that  goods  exported  from  the  United  States  to  bel¬ 
ligerents  must  be  preceded  by  the  transfer  of  title  to 
the  foreign  purchasers.^®  In  effect,  these  two  provi¬ 
sions  constituted  a  modified  “cash-and-carry”  policy, 
less  stringent  than  that  advocated  by  the  mandatory 
bloc,  more  flexible  than  the  cash-and-carry  clause 
which  expired  on  May  i,  1939. 

This  program,  in  the  words  of  Secretary  Hull, 
was  “the  best  that  could  be  devised  after  much 
painstaking  thought  and  study.”  It  would  safeguard 
the  nation  “to  the  fullest  possible  extent  from  in¬ 
curring  the  risks  of  involvement  in  war.”^* 

29.  Ibid. 

30.  Cf.  Department  of  State,  Press  Releases,  June  3,  i939i 
P-  475- 

31.  Ibid. 
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I  THE  CONGRESSIONAL  ATTITUDE 

j  On  Capitol  Hill,  however,  the  Administration 
]  program  encountered  opposition  from  several 
I  groups.  Repeal  of  the  arms  embargo  was  strongly 
'  opposed  by  the  original  mandatory  bloc,  augmented 
i  by  Senators  Borah  and  Johnson,  who  had  previous- 
ly  championed  the  defense  of  traditional  rights  but 
^  who  mistrusted  the  President’s  foreign  policy, 
which  they  feared  would  lead  to  American  inter¬ 
vention  in  Europe.^^  In  both  the  Senate  and  House, 
a  number  of  Republicans  took  a  stand  against  any 
change  in  the  neutrality  laws,  apparently  in  the  be¬ 
lief  that  the  proposed  changes  would  widen  the  Ex- 
)  ecutive  powers  of  the  President.^^ 

While  not  denying  that  the  trade  in  arms  is  a 
“clearly  recognized  right”  of  a  neutral  under  inter¬ 
national  law,  the  opposition  cited  the  history  of  the 
World  War  to  show  that  insistence  on  traditional 
neutrality  rights  inevitably  led  to  serious  contro- 
j  versies  and  “innumerable  incidents”  with  the  war¬ 
ring  nations.  The  traditional  rules  of  international 
I  law,  they  said,  were  freely  violated  by  all  belliger- 
i  ents,  and  sooner  or  later  neutral  countries  were 
1  compelled  to  choose  between  enforcing  their  rights 
—and  going  to  war — or  waiving  their  rights  in 
order  to  remain  at  peace.^** 

According  to  opposition  speakers,  the  arms  em¬ 
bargo,  while  not  preventing  the  export  of  unfin¬ 
ished  war  materials,  would  restrict  the  area  of  con¬ 
flict.  Its  repeal,  they  contended,  would  open  the 
door  to  a  huge  armament  trade  with  Great  Britain 
and  France  which  would  have  the  same  conse¬ 
quences  as  our  war  trade  from  1914  to  1917,  and 
would  be  followed  by  demands  to  set  aside  the 
prohibition  on  loans  and  credits  and  the  remaining 
’  safeguards  of  the  Neutrality  Act.^’ 
i  The  opposition,  however,  was  more  concerned 
with  the  underlying  assumptions  of  the  Executive’s 
foreign  policy  than  with  the  legal  arguments  for 
neutrality  revision.  These  assumptions  had  never 
^  been  stated  in  so  many  words,  but  seemed  to  be 
implied  in  many  of  the  actions  and  public  state¬ 
ments  of  the  Administration.  To  the  opposition  in 
I  Congress,  and  to  many  Americans  throughout  the 
country,  the  demand  for  repeal  seemed  to  be  linked 
I  with  a  policy  of  intervention  in  Europe.  Secretary 

32.  Cf.  speech  of  Senator  Borah,  Congressional  Record,  July  6, 
'939i  PP.  12105-12108. 

33.  In  his  statement  of  July  14,  Secretary  Hull  denied  the  con¬ 
tention  that  repeal  would  extend  the  powers  of  the  Executive. 
Department  of  State  Bulletin,  July  15,  1939,  p.  46. 

34.  Cf.  speech  of  Representative  Thill,  Congressional  Record, 
February  14,  1939,  p.  1945;  also  Senator  Capper,  ibid.,  June  7, 
P-  9529. 

35-  Cf.  speech  of  Senator  Nye,  Congressional  Record,  March  3, 
'939.  p.  3131. 
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Hull’s  definition  of  “the  highest  interests”  of  the 
United  States  in  his  statement  of  July  14  was  taken 
by  some  to  mean  that  this  country  should  actively 
support  the  “peace-loving”  nations  (Great  Britain 
and  France)  against  the  “aggressors”  (Germany 
and  Japan). Other  statements  by  Administration 
spokesmen  were  interpreted  as  indicating  a  belief 
on  the  part  of  the  President  that  our  first  line  of 
defense  was  in  France  and  that  the  United  States 
must  become  a  factor  in  the  European  balance  of 
power.^^  These  interpretations  of  United  States 
policy,  whatever  their  justification,  had  the  effect 
of  stiffening  Congressional  resistance  to  the  Ad¬ 
ministration  program.  As  subsequent  events  dem¬ 
onstrated,  a  considerable  section  of  Congress  held 
to  the  belief  that  our  own  vital  interests  were  not 
immediately  threatened  in  Europe  and  that  the 
United  States  should  avoid  a  “balance  of  power” 
policy  in  Europe  or  the  Far  East,  These  considera¬ 
tions,  rather  than  legal  arguments,  influenced  a 
large  section  of  the  Congressional  opposition 
throughout  the  spring  and  summer  of  1939. 

THE  BLOOM  RESOLUTION 

The  neutrality  debate  came  to  a  head  in  the  clos¬ 
ing  weeks  of  the  76th  Congress.  On  June  13  the 
Administration  scored  a  temporary  victory  in  its 
drive  for  revision  when  the  House  Foreign  Affairs 
Committee  reported  a  resolution  closely  patterned 
on  the  program  recommended  by  Secretary  Hull. 
This  measure — the  so-called  Bloom  resolution*® — 
called  for  repeal  of  the  arms  embargo  and  substitu¬ 
tion  of  Secretary  Hull’s  modified  cash-and<arry 
formula,  together  with  the  other  points  in  the  Ad¬ 
ministration’s  program.  As  reported  by  the  Com¬ 
mittee,  the  Bloom  resolution  proposed  a  broad  ex¬ 
tension  of  the  discretionary  powers  of  the  President 
and  marked  a  partial  return  to  the  traditional  rules 
of  international  law.*^ 

36.  Cf.  speech  of  Representative  Mott,  Congressional  Record, 
June  28,  1939,  p.  11356. 

37.  Cf.  Congressional  statements  following  President  Roose¬ 
velt’s  conference  with  members  of  the  Senate  Military  Affairs 
Committee,  January  31,  1939,  on  the  French  airplane  deal. 
The  New  York_  Times,  February  i,  1939;  also  statement  to  the 
press  by  Senator  Pittman,  February  3;  “The  only  thing,  in  my 
opinion,  that  could  prevent  war  in  Europe  and  possibility  of 
its  extension  to  the  United  States  in  the  future  would  be  such 
an  equal  balance  of  military  pnjwer  that  neither  side  to  a  con¬ 
troversy  would  be  willing  to  undertake  the  chance  of  defeat.” 
Ibid.,  February  4,  1939. 

38.  H.J.Res.  306,  76th  Congress,  1st  Session. 

39.  The  Resolution  gave  the  President  power  to  invoke  the 
Neutrality  Act  or  withhold  its  application  according  to  whether 
he  found  it  necessary  “to  promote  the  security  or  preserve  the 
peace  of  the  United  States.”  (Sec.  i)  It  also  gave  the  President 
wide  discretion  in  defining  “areas  of  combat  operations”  (Sec. 
3),  and  in  framing  travel  regulations.  (Sec.  2)  Cf.  H.J.Res.  306. 
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Two  weeks  later,  however,  on  June  29,  1939,  the 
Administration  suffered  a  major  reversal  when  the 
House,  at  the  end  of  a  turbulent  debate  on  the 
Hloom  resolution,  restored  a  “modified”  arms  em¬ 
bargo  and  adopted  a  series  of  amendments  curtail¬ 
ing  the  discretionary  powers  of  the  President.  In  its 
final  form  the  amended  measure  bore  slight  re¬ 
semblance  to  the  original  Bloom  resolution.  Briefly, 
its  main  provisions  were: 

1.  Authority  for  Congress,  as  well  as  the  President,  to 
proclaim  the  existence  of  a  “state  of  war,”  thus 
bringing  the  Act  into  effect."*® 

2.  An  embargo  on  “arms  and  ammunition”  to  all 
belligerents,  apparently  permitting  export  of  “im¬ 
plements  of  war”  forbidden  under  the  existing 
neutrality  law.^* 

3.  Embargo  on  loans  and  credits  retained  without 
change  from  existing  Act. 

4.  Restriction  of  travel  by  American  citizens  on  bel¬ 
ligerent  vessels;  provision  for  “transfer  of  title”; 
continuation  of  Munitions  Control  Board,  etc.,  re¬ 
tained  from  existing  Act. 

Finally,  as  amended  by  the  House,  the  modified 
cash-and-carry  formula  authorizing  the  President  to 
forbid  American  vessels  from  proceeding  through 
“areas  of  combat  operations”  was  stricken  from  the 
resolution."*^  While  there  was  evidence  of  strong  sup¬ 
port  for  a  cash-and-carry  plan,  the  Administration 
formula  was  severely  criticized  on  the  ground  that 
it  would  give  the  President  too  much  discretion  in 
defining  combat  areas."*^ 

Meanwhile,  in  the  Senate  the  Administration 
faced  a  determined  opposition  bloc  which  was  pre¬ 
pared  to  hold  Congress  in  session  for  weeks  rather 
than  agree  to  the  program  for  neutrality  revision. 
The  Foreign  Relations  Committee,  unable  to  secure 
a  majority  for  any  of  the  resolutions  pending  before 
it,  finally  decided  to  postpone  all  consideration  of 
neutrality  legislation  until  the  next  session  of  Con¬ 
gress.  This  action,  taken  by  a  vote  of  12  to  ii  on 
July  II,  was  not  altered  by  the  President’s  special 
message  to  Congress  on  July  14,  or  by  his  final  plea 
at  a  three-hour  conference  held  at  the  White  House 
on  July  iS."*"*  On  August  5  Congress  adjourned 
without  taking  further  action. 

40.  Amendment  introduced  by  Representative  Barton  (N.Y.). 
Cf.  Congressional  Record,  June  29,  1939. 

41.  Amendment  introduced  by  Representative  Vorys  (Ohio), 
approved  by  record  vote  of  159  to  157,  Congressional  Record, 
June  29,  1939. 

42.  Congressional  Record,  June  27,  1939,  p.  11233. 

43.  For  example,  it  was  charged  that  the  President  would 
have  the  power  to  discriminate  between  belligerents  by  de¬ 
claring  the  waters  surrounding  one  area  of  conflict  a  forbidden 
zone,  while  leaving  the  waters  surrounding  another  area  open 
to  American  commerce.  Cf.  Congressional  Record, 

44.  Cf.  The  New  Yor/^  Times,  July  19,  1939. 


THE  POSITION  IN  SEPTEMBER  1939 

Thus,  when  war  broke  out  in  Europe  on  Septem¬ 
ber  I  the  existing  Neutrality  Act  with  its  manda¬ 
tory  embargoes  on  arms  and  loans  to  belligerents 
remained  in  force.  On  September  5  President 
Roosevelt  issued  two  proclamations  announcing  the 
neutrality  of  the  United  States.  The  first  proclama¬ 
tion,  based  on  international  law  and  American  f 
precedent,  followed  closely  President  Wilson’s  neu-  i 
trality  proclamation  of  August  4,  1914.'*’  By  ad¬ 
hering  to  the  rules  of  international  law,  Presi-  * 
dent  Roosevelt  served  notice  that  the  United  States  ' 
had  not  abandoned  any  of  its  traditional  neu-  j 
tral  rights,  and  would  hold  the  door  open  to  a  vigor-  5 
ous  defense  of  its  rights  if  violated  by  any  of  the 
belligerents.  Moreover,  by  placing  traditional  neu-  • 
trality  before  legislative  measures,  the  President  ( 
apparently  sought  to  strengthen  his  case  for  Execu- 1 
five  freedom  in  dealing  with  the  war  situation.  j 

Nevertheless,  in  his  second  proclamation  Pres- 1 
ident  Roosevelt  invoked  the  Neutrality  Act  of  1937 
and  conformed  strictly  to  the  letter  of  the  law  in 
applying  its  provisions  to  all  belligerents.  The  arms 
embargo  was  applied  originally  to  Germany,  Po¬ 
land,  France,  Britain,  Australia,  New  Zealand  and 
India."**^  On  September  8  the  embargo  was  extended 
to  South  Africa,  and  on  September  10  to  Canada."*^ 

Taking  full  advantage  of  the  discretion  vested  in 
the  President  by  the  Neutrality  Act  of  1937,  Presi¬ 
dent  Roosevelt  issued  regulations  exempting  from 
the  prohibition  on  loans  and  credits  “ordinary  com¬ 
mercial  credits”  and  “short-time  obligations  in  aid 
of  legal  transactions  and  of  a  character  customarily 
used  in  normal  peace-time  commercial  transac- 
tions.”"*®  On  September  5  the  Secretary  of  State  is¬ 
sued  regulations  governing  travel  by  American  citi¬ 
zens  on  belligerent  ships."*^ 

In  addition  to  these  measures  taken  under  the 
Neutrality  Act  of  1937,  President  Roosevelt  on  Sep¬ 
tember  8  issued  a  “proclamation  of  national  emer-  ^ 
gency.”  This  proclamation  declared  that  “a  national ' 
emergency  exists  in  connection  with  and  to  the  ex- 

45.  For  comparison  of  the  Wilson  and  Roosevelt  proclamations, 
cf.  Foreign  Relations  of  the  United  States,  1914,  Supplement, 
p.  547;  and  Department  of  State  Bulletin,  September  9,  1939, 
p.  203. 

46.  Cf.  Department  of  State  Bulletin,  September  9,  19391  , 

p.  211. 

47.  Ibid.,  p.  21  i 

48.  Ibid.,  p.  221. 

49.  Diplomatic  and  consular  officers  and  their  families  were 

permitted  to  travel  on  belligerent  vessels;  other  Americans  were 
not  permitted  to  travel  on  belligerent  vessels  passing  over  an  ! 
area  in  the  North  Atlantic  "cast  of  30  degrees  west  and  north 
of  30  degrees  north  ...  or  over  other  waters  adjacent  to  Europe" 
except  when  specifically  authorized  by  the  Secretary  of  State. j| 
Cf.  ibid.,  p.  220.  I 
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I  tent  necessary  for  the  proper  observance,  safeguard¬ 
ing  and  enforcing  of  the  neutrality  of  the  United 
States  and  the  strengthening  of  our  national  de¬ 
fense  within  the  limits  of  peace-time  authoriza- 
tions.”’“  Authority  for  the  proclamation  was  based 
on  the  so-called  Espionage  Act  of  June  15,  1917.’' 
Under  title  II,  Section  i  of  this  Act,  the  President 
is  given  full  authority  by  executive  order  to  con- 
1  trol  the  “movement  of  any  vessel,  foreign  or  do¬ 
mestic,  in  the  territorial  waters  of  the  United 
I  States”  and,  if  necessary,  to  secure  the  observance 
*  of  the  rights  and  obligations  of  the  United  States, 
'  I  to  take  “full  possession  and  control  of  such  ves- 
•  j  sel.”^^  The  extent  of  these  powers  was  not  fully  re- 
•  I  alized  at  the  time  the  emergency  proclamation  was 
:  announced  and  the  authority  for  the  proclamation 
•  I  was  not  at  first  revealed  by  the  White  House.  In  ef- 
t  {  feet,  acting  under  these  emergency  powers,  the 

i  President  could  order  American  authorities  to  seize 
any  belligerent  vessels,  including  merchantmen, 
.  1  found  in  American  territorial  waters. 

7  The  significance  of  the  proclamation  was  em- 
1  phasized  at  the  President’s  press  conference  on  Sep- 
s  tember  15,  when,  in  answer  to  questions  from  cor- 
^  respondents,  he  declared  that  American  “territorial 
1  waters  extended  as  far  as  the  interests  of  the  United 
1  States  required.”^^  On  September  8  the  following 
’’  executive  orders  were  issued  under  these  emer- 
^  gency  powers: 

i-  I.  Authorizing  an  increase  in  the  strength  of  the  Reg- 
n  ular  Army  to  227,000  and  the  National  Guard  to 
i-  235,000  men.’'* 
d  50.  Ihid.,  p.2\6. 

y  51.  An  act  to  punish  acts  of  interference  with  the  foreign  re- 
.  lations,  the  neutrality  and  the  foreign  commerce  of  the  United 
States;  to  punish  espionage  and  better  to  enforce  the  criminal 
i-  laws  of  the  United  States  and  for  other  purposes.  United  States 
j.  Statutes  at  Large,  Vol.  40,  Part  I,  p.  220. 

52.  Title  II,  Section  i,  which  reads  as  follows:  “Whenever  the 
President  by  proclamation  or  Executive  Order  declares  a  na- 
,C  tional  emergency  to  exist  by  reason  of  actual  or  threatened  war, 

I  insurrection  or  invasion  or  disturbance  or  threatened  disturb- 
'  ance  of  the  international  relations  of  the  United  States,  the 
r* ,  Secretary  of  the  Treasury  may  make,  subject  to  the  authoriza- 
J  '  tion  of  the  President,  rules  and  regulations  governing  the  an¬ 
chorage  and  movement  of  any  vessel,  foreign  or  domestic,  in 
the  territorial  waters  of  the  United  States;  may  inspect  such 
vessel  at  any  time,  place  guards  thereon,  and  if  necessary,  in 
his  opinion,  in  order  to  secure  such  vessel  from  damage  or 
injury,  or  to  prevent  damage  or  injury  to  any  harbor  or  waters 
of  the  United  States,  or  to  secure  the  observance  of  the  rights 
and  obligations  of  the  United  States,  may  take  by  and  with 
9A  the  consent  of  the  President,  for  such  purposes  full  possession 
and  control  of  such  vessel  and  remove  therefrom  the  officers 
and  crew  thereof  and  all  other  persons  not  specially  author¬ 
ized  by  him  to  go  or  remain  on  board  thereof.  .  .  .”  The  pow- 
ers  conferred  by  this  section  extend  to  the  waters  or  territory  of 
the  Panama  Canal  Zone.  Under  Section  4  of  the  same  Act, 
an  “"’3y  employ  such  part  of  the  land  or  naval 

^  :  forces  of  the  United  States  as  he  may  deem  necessary  to  carry 
„  out  the  purpose  of  this  title.”  United  States  Statutes  at  Large, 

'  Vol.  40,  Part  I,  pp.  220,  et  seq. 

I  53.  Cf.  The  New  Yor^  Times,  September  16,  1939. 


2.  Authorizing  an  increase  in  the  enlisted  strength  of 
the  Navy  to  145,000  men  and  the  Marine  Corps  to 
25,000  men.” 

3.  Authorizing  the  Attorney-General  to  increase  the 
personnel  of  the  Federal  Bureau  of  Investigation, 
not  exceeding  150,  in  connection  with  the  national 
emergency.’^ 

The  President’s  informal  but  none  the  less  start¬ 
ling  definition  of  “territorial  waters”  gave  rise  to 
several  novel  interpretations.  Most  commentators 
observed  that  such  a  definition  was  without  prece¬ 
dent  in  international  law.  Some  writers  regarded 
it  as  an  attempt  to  extend  territorial  waters  far  be¬ 
yond  the  traditional  3-mile  limit.  Others  saw  a 
plain  intimation  that  the  United  States  intended  to 
patrol  “American  waters”  from  Newfoundland  to 
South  America,  on  the  theory  that  these  waters  are 
within  the  nation’s  sphere  of  influence.’^  In  any 
case,  should  this  doctrine  be  formally  promulgated, 
it  would  mark  an  important  extension  of  American 
neutral  rights. 

The  possibility  of  common  action  to  keep  bel¬ 
ligerent  activities  from  the  Western  Hemisphere 
was  considered  at  the  conference  of  21  American 
republics  which  met  at  Panama  on  September  23. 
This  conference,  called  for  the  purpose  of  unifying 
continental  policy  in  relation  to  the  European  war, 
considered  among  other  projects  an  appeal  to  bel¬ 
ligerents  to  refrain  from  warlike  operations  in 
a  zone  extending  300  miles  from  the  coasts  of  North 
and  South  America.’^® 

Secretary  Hull  on  September  14  issued  a  formal 
statement  serving  notice  on  European  belliger¬ 
ents  that  the  United  States  “has  not  abandoned 
any  of  its  rights  as  a  neutral  under  international 
law.  .  .  .  The  restrictive  measures  taken  in  ac¬ 
cordance  with  domestic  legislation,”  he  asserted, 
“do  not  and  cannot  constitute  a  modification  of 
principles  of  international  law.  On  the  contrary, 
this  government,  adhering  as  it  does  to  these  prin¬ 
ciples,  reserves  all  rights  of  the  United  States  and 
its  nationals  under  international  law  and  will  adopt 
such  measures  as  may  seem  practical  and  prudent 
when  those  rights  are  violated  by  any  of  the  belli¬ 
gerents.”’® 

THE  ISSUE  BEFORE  CONGRESS 
Having  taken  these  steps.  President  Roosevelt 
conferred  with  Republican  and  Democratic  leaders 

54.  Department  of  State  Bulletin,  September  9,  1939,  p.  217. 

55.  Ihid.,  p.  21%. 

56.  Ihid.,  p.  218. 

57.  Cf.  Erwin  B.  Canham,  Christian  Science  Monitor,  Septem¬ 
ber  15,  1939. 

57a.  Cf.  The  New  York.  Times,  September  26,  1939. 

58.  Cf.  Department  of  State  Bulletin,  September  16,  1939. 
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and  summoned  Congress  to  meet  in  special  session 
on  September  21.  In  his  message  to  Congress,  Pres¬ 
ident  Roosevelt  asked  for  immediate  repeal  of  the 
arms  embargo  and  a  return  to  the  principles  of  in¬ 
ternational  law  as  the  best  and  surest  safeguard 
against  involvement  of  the  United  States  in  the  war. 

At  the  outset  the  President  assumed  that  every 
member  of  the  Senate  and  House  and  every  mem¬ 
ber  of  the  Executive  branch  of  the  government  “are 
equally  and  without  reservation  in  favor  of  such 
measures  as  will  protect  the  neutrality,  the  safety, 
and  the  integrity  of  our  country,  and  at  the  same 
time  keep  us  out  of  war.”  After  reviewing  the  ef¬ 
forts  of  the  Executive  to  prevent  the  outbreak  of 
war  and  tracing  the  traditional  American  policy 
based  on  the  “sound  principles  of  neutrality  and 
peace  through  international  law,”  the  President  de¬ 
clared  that  the  existing  arms  embargo  was  “most 
vitally  dangerous  to  American  neutrality,  American 
security  and  American  peace.  .  .  .  Repeal  of  the 
embargo  and  a  return  to  international  law  are  the 
crux  of  this  issue.”’^  When  and  if  repeal  was  ac¬ 
complished,  the  President  recommended  “other 
measures”  based  substantially  on  the  six-point  pro¬ 
gram  proposed  by  Secretary  Hull  at  the  last  session 
of  Congress.  That  this  program  could  not  be 
adopted  without  protracted  debate  became  apparent 
immediately  after  the  President’s  address.  In  the 
Senate  a  group  of  24  members  announced  their  de¬ 
termination  to  oppose  repeal  of  the  arms  embargo, 
and  to  press  for  mandatory  regulations. 

THE  CORE  OF  THE  QUESTION 

In  examining  the  core  of  the  question  now  posed 
before  Congress  and  the  American  people,  it  is 
necessary  first  to  have  a  clear  conception  of  the 
probable  effects  of  the  program  recommended  by 
the  President  and  the  alternative  program  urged  by 
the  President’s  opponents  in  Congress.  It  is  then  es¬ 
sential  to  examine  critically  and  without  prejudice 
the  conception  of  the  national  interests  of  the 
United  States  on  which  these  alternative  policies 
are  based. 

Both  sides  to  the  neutrality  controversy  proclaim 
their  determination  to  uphold  the  best  interests  of 
the  United  States,  and  to  keep  the  country  out  of 
war,  but  they  differ  as  to  the  best  method  of  ac¬ 
complishing  this  purpose.  The  difference  between 
the  two  methods  was  substantially  reduced  on  Sep¬ 
tember  25,  when  Senator  Pittman  introduced  a 
draft  bill  which  met  the  President’s  primary  re¬ 
quest — repeal  of  the  arms  embargo — ^but  in  all  other 
respects  conformed  to  the  demands  of  the  manda- 

59.  Cf.  President’s  message  to  Congress,  Congressional  Record, 
September  21,  1939. 


WILL  NEUTRALITY  KEEP  U.  S.  OUT  OF  WAR.? 

tory  bloc  in  Congress.  This  measure,  prepared  by 
14  Democratic  members  of  the  Senate  Foreign  Re-  t 
lations  Committee,  was  patterned  on  the  Bloom 
bill,  as  amended  in  the  House  during  the  regular 
session.  It  proposed  to  give  Congress,  as  well  as  the 
President,  authority  to  proclaim  the  existence  of  a 
“state  of  war,”  thus  bringing  the  Act  into  effect.  It 
inserted  a  mandatory  cash-and-carry  clause,  for¬ 
bidding  any  American  vessel  to  carry  “any  passen¬ 
gers,  or  any  article  or  materials”  to  any  belligerent, 
as  well  as  requiring  the  transfer  of  title  to  a  foreign 
purchaser.  In  addidon,  it  gave  the  President  au-  ' 
thority  to  forbid  American  vessels  from  proceeding 
through  combat  areas.  Finally,  while  renewing  the  ; 
existing  prohibition  on  loans  and  credits,  it  au-  ^ 
thorized  the  President  to  exempt  “ordinary  com-  ■ 
mercial  credits”  up  to  90  days,  without  renewals,  i 
and  required  the  President  to  report  to  Congress  1 
every  six  months  on  all  credits  granted  under  this  j 
clause.  { 

Obviously,  it  is  impossible  to  show  conclu-  > 
sively  what  the  results  of  either  method  will  be 
under  all  future  conditions.  In  the  present  situa¬ 
tion,  assuming  that  we  are  faced  with  a  long  war 
involving  the  British  Empire,  France  and  Germany 
in  Europe,  and  an  undeclared  conflict  involving 
Japan  and  China  in  the  Far  East,  it  is  only  possible 
to  analyze  the  relatively  short-run  consequences  of 
the  alternative  methods.  Some  of  these  results,  how-  * 
ever,  may  be  clarified  in  the  following  questions.  ' 

1.  Does  either  method  commit  the  United  States  ' 

in  advance  to  "taking  sides"  in  the  conflict?  No, 
not  directly  or  legally.  Both  methods  profess  to  ‘ 
treat  all  belligerents  equally.  But  both  inevitably  j  ’ 
affect  the  fortunes  of  the  warring  countries  in  I  J 
greater  or  less  degree.  Thus,  if  the  arms  embargo  | 
is  retained,  the  effect  will  be  to  deprive  the  British  ' 
Empire  and  France  of  access  to  the  American  • 
market  for  munitions  and  airplanes  which  they  can  * 
afford  to  buy,  and  which  they  are  able  to  trans-  ‘ 
port  because  of  their  control  of  the  seas.  While  the  ^  ] 
embargo  applies  equally  to  Germany,  that  country 
could  not  in  any  case  transport  purchases  from  ^ 
the  United  States  as  long  as  Britain  controls  the  ;  ^ 
seas.  Under  the  existing  law,  however,  arms  may  i  ^ 
continue  to  be  sold  to  Italy,  Russia,  Japan  and  ^ 
China  until  they  formally  declare  war,  or  until  the  ' 
President  proclaims  that  they  are  belligerents.  '  ^ 
There  is  also  nothing  to  prevent  American  arma-  y 
ment  firms  from  establishing  branch  factories  in  6 
Canada,  or  other  belligerent  countries.  On  the  ^ 
other  hand,  any  form  of  cash-and-carry  would  aid  p 
Britain  and  France  by  making  available  American  5 
war  materials  and  food  supplies.  ^ 

2.  What  are  the  rights  and  duties  of  the  United 
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States  under  international  law?  Very  briefly,  a  neu¬ 
tral  government  should  remain  strictly  impartial  in 
its  dealings  with  belligerents,  whatever  the  feelings 
of  its  people.  It  must  not  itself  furnish  aid  to  any 
belligerent;  it  must  not  take  sides  in  the  war  and 
must  not  directly  or  indirectly  assist  a  favored  bel¬ 
ligerent  at  the  expense  of  its  foe.^'^*  Before  1914  the 
right  of  a  neutral  to  permit  its  citizens  to  trade 
with  belligerents  or  other  neutrals  (including  the 
right  to  trade  in  arms)  was  generally  recognized 
under  international  law.  This  right,  however,  was 
subject  to  the  laws  of  contraband  and  blockade, 
under  which  belligerents  were  entitled  to  prevent 
arms  and  other  war  materials  from  reaching  the 
enemy.  During  the  World  War  virtually  all  bel¬ 
ligerents  extended  their  lists  of  contraband  to  in¬ 
clude  almost  every  article  or  commodity  which 
might  conceivably  aid  the  enemy.  Since  the  World 
War  there  has  been  no  accepted  redefinition  of  neu¬ 
tral  and  belligerent  rights.^^ 

3.  Would  repeal  of  the  arms  embargo  be  an  "un- 
neutral"  act?  International  authorities  differ  on  this 
question.  During  the  World  War,  President  Wil¬ 
son,  Secretary  Lansing  and  legal  experts  of  the 
State  Department  opposed  an  arms  embargo  reso¬ 
lution  in  Congress  on  the  ground  that  it  would  be 
an  unneutral  act  to  change  the  rules  during  the 
course  of  the  war.^^  Secretary  Hull,  in  a  statement 
to  the  press  on  September  21,  1939,  took  the  oppo¬ 
site  position  when  he  asserted  that  “this  nation,  or 
any  neutral  nation,  has  a  right  during  a  war  to 
change  its  national  policies  whenever  experience 
shows  the  necessity  for  such  a  change  for  the  pro¬ 
tection  of  its  interests  and  safety.”^  Charles  Cheney 
Hyde,  former  legal  adviser  to  the  Department  of 
State,  and  Professor  Philip  Jessup  of  Columbia 
University  differ  from  this  view,  contending  that  if 
Congress  removes  the  present  embargo  “so  as  to 
enable  France  and  England  to  gain  a  distinct  ad¬ 
vantage  over  their  enemies,”  the  United  States 
“makes  itself  in  fact  the  ally  of  those  who  secure  its 
sustenance.”  More  than  that,  according  to  Jessup 
and  Hyde,  “such  conduct  is  illegal  as  well  as  un¬ 
neutral  and  may,  if  resorted  to,  place  the  nation  in 
a  most  embarrassing  and  even  hypocritical  position 
when  it  undertakes  to  assert  its  neutral  rights 

6o-6i.  Cf.  letter  to  The  New  YorJ(  Times  by  Charles  Cheney 
Hyde  and  Philip  C.  Jessup,  September  21,  1939. 

^2.  For  detailed  legal  analysis  of  neutral  rights  and  duties 
•furing  the  World  War,  cf.  Edgar  Turlington,  Neutrality,  Its 
History,  Economics  and  Lmw  (New  York,  (Columbia  University 
Press,  1936),  Vol.  III. 

®3.  Letter  of  the  Secretary  of  State  to  the  German  Ambassador, 
April  21,  1915.  Department  of  State,  “Policy  of  the  United  States 
Toward  Maritime  Commerce  in  War,”  pp.  297-99. 

®4.  Cf.  The  New  Yor/(  Times,  September  22,  1939. 


which  Secretary  Hull  recently  announced  we  had 
not  abandoned.”^’ 

4.  Does  the  arms  embargo  prevent  a  "war  boom"? 
It  is  difficult  to  give  a  categorical  answer  to  this 
question.  During  the  period  of  neutrality  in  the 
World  War,  total  exports  from  the  United  States 
to  the  Allied  countries  amounted  to  $9,796,000,000 
for  the  years  1915,  1916  and  1917,  as  compared  with 
$3,445,000,000  during  the  years  1911  through  1913.^ 
The  export  of  arms  and  ammunition,  including 
iron  and  steel,  during  the  period  from  1915  through 
1917  amounted  to  $2,187,000,000,  as  compared  with 
only  $125,765,000  during  the  three  pre-war  years.^’ 
Thus,  direct  munitions  shipments  represented 
about  22  per  cent  of  the  total  trade  with  the  Allies 
during  the  first  three  years  of  the  war.  If  the  same 
proportion  applies  today,  therefore,  the  arms  em¬ 
bargo  would  have  the  effect  of  reducing  a  “war 
boom”  or  changing  its  character. 

5.  Does  the  embargo  on  loans  and  credits  prevent 
an  abnormal  war  trade?  If  strictly  enforced,  the 
prohibition  of  loans  and  credits  might  be  employed 
to  control  the  volume  of  trade  with  warring  na¬ 
tions.  Under  the  regulations  published  by  the  Sec¬ 
retary  of  State  on  September  9,  1939,  however,  “or¬ 
dinary  commercial  credits”  are  exempted  from  the 
prohibition,  opening  the  door  to  the  financing  of 
“legal  transactions”  of  “a  character  customarily 
used  in  normal  peace-time  transactions.”  While  this 
would  not  permit  the  financing  of  a  war  trade 
with  Britain  and  France  on  the  scale  of  that  be¬ 
tween  1914  and  1917,  it  is  estimated  that  the  Allies 
have  sufficient  gold  and  investments  in  the  United 
States  to  maintain  for  at  least  two  years  much  the 
same  rate  of  increased  purchases  from  us  as  in  the 
last  war.^® 

6.  Would  "cash  and  carry"  avoid  conflicts  with 
belligerents?  The  answer  to  this  question  depends 
on  what  kind  of  cash-and-carry  plan  is  adopted.  If 
all  American  ships  were  forbidden  to  carry  any 
goods  to  belligerent  nations,  as  proposed  in  the 
Pittman  resolution,  controversies  over  search  and 

65.  cf.  letter  to  The  New  Yorl^  Times,  September  21,  1939* 
For  other  opinions  on  this  point,  and  the  larger  question  of 
whether  repeal  would  tend  to  involve  the  United  States  in  war, 
cf.  letters  to  The  New  Yorh  Times  from  Henry  L.  Stimson, 
September  16,  1939,  and  Clyde  Eagleton,  September  25,  1939. 

66.  Cf.  Foreign  Commerce  and  Navigation  of  the  U.S.,  1915 
and  1918. 

67.  This  category  included  all  arms  and  ammunition,  pig 
iron,  bar  iron,  steel  rods,  castings  and  barbed  wire,  etc.  Cf. 
Hearings  before  the  Special  Committee  Investigating  the  Muni¬ 
tions  Industry,  U.S.  Senate,  74th  Congress,  and  session.  Part  26, 
Exhibit  No.  2154,  p.  7935. 

68.  Cf.  Winthrop  Case,  “Economic  Problems  of  U.S.  Neutrality 
in  Wartime,”  Foreign  Policy  Reports,  April  15,  1939;  idem.  The 
Annalist,  September  21,  1939. 
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seizure  of  American  vessels  carrying  alleged  con¬ 
traband  would  be  greatly  reduced.  Most  of  the 
disputes  with  belligerents  during  the  World  War, 
however,  arose  from  interference  with  our  trade 
with  European  neutrals,  on  the  ground  that  the 
cargoes  were  ultimately  destined  to  a  belligerent. 
This  type  of  controversy  is  not  eliminated  by  any 
form  of  cash-and<arry.  The  method  proposed  by 
President  Roosevelt — to  keep  American  vessels  out 
of  “combat  areas” — would  probably  reduce  the 
number  of  incidents  and  help  to  protect  American 
lives,  but  it  might  easily  lead  to  other  types  of  con¬ 
flict  with  the  warring  nations.  Would  the  United 
States,  for  example,  accept  the  belligerents’  defini¬ 
tion  of  a  war  zone  or  combat  areas.?  If  Germany 
or  Britain  should  proclaim  the  entire  Atlantic 
Ocean  a  war  zone,  would  the  United  States  prevent 
American  ships  from  trading  with  South  America, 
or  the  West  Indies.?  If  the  President  refused  to  ac¬ 
cept  the  belligerents’  definition,  and  proclaimed  a 
more  limited  area,  he  might  receive  protests  from 
one  or  both  warring  nations.  American  ships,  more¬ 
over,  might  be  sunk  or  seized  while  passing  through 
a  war  zone  not  recognized  by  the  United  States, 
but  proclaimed  by  the  belligerents. 

To  avoid  such  difficulties,  the  bill  proposed  by  the 
Senate  Foreign  Relations  Committee  would  forbid 
our  ships  from  trading  with  any  warring  country. 
This  might  impose  unnecessary  hardships  on  Amer¬ 
ican  traders  and  the  shipping  industry.  If  applied 
in  the  present  situation,  it  would  prevent  American 
ships  from  calling  at  Canadian  ports,  and  would  cut 
off  all  American-borne  commerce  with  Australia, 
New  Zealand,  Bermuda,  Jamaica  and  other  British 
and  French  possessions  in  the  Caribbean. 

CONCLUSION 

When  the  probable  effects  of  the  different  meth¬ 
ods  of  maintaining  neutrality  have  been  carefully 
scrutinized,  it  becomes  apparent  that  no  legislative 
device,  whether  rigid  or  flexible,  can  automatically 
keep  a  neutral  country  out  of  a  general  war.  By 
waiving  some  of  its  rights  under  international  law, 
and  by  keeping  its  ships  and  its  citizens  out  of 
danger  zones,  the  neutral  may  reduce  the  danger 
of  involvement;  but  sooner  or  later  it  is  likely  to 
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be  confronted  with  the  question  of  whether  its 
own  vital  interests  are  threatened  or  jeopardized  by 
the  conflict.  It  is  then  that  the  neutral  country  must 
choose  between  fighting  to  defend  its  interests,  or 
surrendering  some  of  its  rights  in  the  interests  of 
peace. 

This  is  the  issue  which  inevitably  confronts  the 
United  States  in  a  long  war.  At  bottom,  this  is  the 
issue  which  divides  the  President  and  his  critics 
in  Congress  and  the  country.  The  President  and 
his  State  Department  advisers  are  convinced  that 
the  vital  interests  of  the  United  States  would  be 
gravely  jeopardized  by  a  German  victory,  or  an 
outcome  which  reduced  Great  Britain  and  France 
to  the  status  of  second-rate  powers.  The  disappear¬ 
ance  of  the  British  navy,  they  believe,  would  ex¬ 
pose  the  United  States  to  new  dangers  in  the  West¬ 
ern  Hemisphere,  and  compel  us  to  maintain  a  two- 
ocean  navy  and  a  greatly  increased  standing  army. 
The  defeat  of  Britain  and  France,  moreover,  would 
leave  this  country  as  one  of  the  few  surviving  de¬ 
mocracies  in  a  world  dominated  by  totalitarian 
dictatorships.  To  avoid  these  threatened  dangers, 
and  to  protect  our  vital  interests,  the  Executive 
policy  would  support  the  European  democracies  by 
permitting  them  to  purchase  arms,  airplanes  and 
war  materials  in  the  American  market,  and  by 
other  methods  “short  of  war.” 

The  critics  of  this  policy  are  equally  convinced 
that  the  best  interests  of  the  United  States  will  be 
served  by  keeping  out  of  another  world  war  at  all 
costs.  They  concede  that  the  defeat  of  Great  Britain 
and  France  would  affect  our  position  in  the  West¬ 
ern  Hemisphere,  but  they  contend  that  such  an  out¬ 
come  is  not  yet  certain,  and  even  if  it  came  to 
pass,  the  peril  to  our  democratic  institutions  and: 
our  own  security  would  be  less  dangerous  than' 
the  results  of  direct  intervention.  The  consequences 
of  a  long  war,  they  assert,  will  be  revolution  and 
dictatorships,  if  not  chaos.  At  the  end,  they  believe, 
it  would  not  be  the  United  States  and  its  allies,  bull 
Soviet  Russia,  which  might  be  in  a  position  to  deter¬ 
mine  the  future  of  Europe.  Our  own  interests, 
they  conclude,  will  be  best  served  by  keeping  out. 

These  are  the  basic  considerations  which  must  be 
weighed  in  reaching  a  decision  on  the  issue  of 
“neutrality.” 


F 

The  October  13  issue  of  FOREIGN  POLICY  REPORTS  will  be 
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This  report  will  appraise  the  strength  of  the  principal  belligerents  in  the  European  war, 
and  furnish  an  insight  into  their  economic  staying-power.  V( 


